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national emer-

Subpart A—General Provisions

§208.1 General.

The regulations in this part govern
the sale of royalty oil by the United
States to eligible refiners. The regula-
tions apply to royalty oil from leases
on Federal lands onshore and on the
Outer Continental Shelf (OCS).

§208.2

Allotment means the quantity of roy-
alty oil that DOI determines is avail-
able to each eligible refiner that has
applied for a portion of the total vol-
ume of royalty oil offered in a given
royalty oil sale.

Application means the formal written
request to DOI on Form MMS-4070 by
an eligible refiner interested in pur-
chasing a quantity of royalty oil from
the approximate volume announced by
DOl in a given '‘Notice of Availability
of Royalty Oil.”

Area or Region means the geographic
territory having Federal oil and gas
leases over which MMS has jurisdic-
tion, unless the context in which those
words are used indicates that a dif-
ferent meaning is intended.

Contracting officer means the Direc-
tor, his or her delegate, or the person
designated under a royalty oil purchase
contract.

Contracting officer’s decision means an
MMS order or decision that a con-
tracting officer issues under this part
to a purchaser of oil under a royalty oil
purchase contract.

Delivery point means the point where
the lessor, in accordance with lease
terms, directs the lessee to deliver roy-
alty oil to a purchaser. Title to the
royalty oil, or to the quantity thereof
in a commingled stream, passes [rom
the Federal Government to the pur-
chaser at this designated point, which
is specified in the royalty oil contract.
For onshore leases, the delivery point

Definitions.
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will be on or adjacent to the lease, ex-
cept as provided in §208.8(a) of this
part. In instances where an onshore de-
livery point is designated for offshore
royalty oil, such point generally will
be the first onshore point where the
price of the oil, including transpor-
tation costs, can be determined and
where the purchaser can either ex-
change or take delivery of the oil. The
Government does not guarantee phys-
ical access to the oil at such point.

Director means the Director of MMS,
who is responsible for its overall direc-
tion, or his or her delegate(s).

DOI means the Department of the In-
terior, including the Secretary or his
or her delegate(s).

Eligible refiner means a refiner of
crude oil that meets the following cri-
teria for eligibility to purchase royalty
oil:

(1) For the purchase of royalty oil
from onshore leases, it means a refiner
that qualifies as a small and inde-
pendent refiner as those terms are de-
fined in sections 3(3) and 3(4) of the
Emergency Petroleum Allocation Act,
15 U.S.C. 751 er seq., except that the
time period for determination con-
tained in section 3(3)(A) would be the
calendar quarter immediately pre-
ceding the date of the applicable *‘No-
tice of Availability of Royalty Oil.”” A
refiner that, together with all persons
controlled by, in control of, under com-
mon control with, or otherwise affili-
ated with the refiner, inputs a volume
of domestic crude oil from its own pro-
duction exceeding 30 percent of its
total refinery input of crude oil is in-
eligible to participate in royalty oil
sales under this part. Crude oil re-
ceived in exchange for such refiner’s
own production is considered to be that
refiner's own production for purposes
of this section.

(2) For the purchase of royalty oil
from leases on the OCS, it means a re-
finer that qualifies as a small business
enterprise under the rules of the Small
Business Administration (13 CFR part
121).

Entitlement means the volume of roy-
alty oil from the Federal Government's
share of production from a Federal
lease which a purchaser is entitled to
receive under a royalty oil contract.

§208.2

Exchange agreement means a written
agreement between the purchaser and
another person for the exchange of roy-
alty oil purchased under this part for
other oil on a volume or equivalent
value basis.

Fair market value means the value of
0il—(1) Computed at a unit price equiv-
alent to the average unit price at
which oil was sold pursuant to a lease
during the period for which any roy-
alty or net profit share is accrued or
reserved to the United States pursuant
to such lease, or

(2) If there were no such sales, or if
the Secretary finds that there were an
insufficient number of such sales to eq-
uitably determine such value, com-
puted at the average unit price at
which oil was sold pursuant to other
leases in the same region of the OCS
during such period, or

(3) If there were no sales of oil from
such region during such period, or if
the Secretary finds that there are an
insufficient number of such sales to eq-
uitably determine such value, at an ap-
propriate price determined by the Sec-
retary.

Federal lease means a contractual
agreement with the Federal Govern-
ment which authorizes the exploration,
development, and production of oil and
gas on Federal lands onshore or on the
0CSs.

Interim sale means a sale conducted
as a result of substantial additional
royalty oil becoming available in a spe-
cific area prior to the scheduled expira-
tion date of royalty oil contracts in ef-
fect for that area.

Lessee means any person to whom the
United States issues a lease, or any
person who has been assigned an obli-
gation to make royalty or other pay-
ments required by the lease.

MMS means the Minerals Manage-
ment Service of the Department of the
Interior,

Notice of Avalilability of Royalty Oil
means a notice published by DOI in the
FEDERAL REGISTER (and in other print-
ed media when appropriate, such as a
newspaper or magazine of general or
specialized circulation) to advise inter-
ested parties of the availability of roy-
alty oil for purchase by eligible refin-
ers and Lhe approximate volume of roy-
alty oil available to the applicants.
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§208.3

OCS means the Outer Continental
Shelf, as defined in 43 U.S.C. 1331(a).

OCSLA means the Outer Continental
Shelf Lands Act (43 U.S.C. 1331 et seq.,
as amended by 43 U.S.C. 1801 et seq.).

Oil means a mixture of hydrocarbons
that existed in the liquid phase in nat-
ural underground reservoirs and re-
mains liquid at atmospheric pressure
after passing through surface sepa-
rating facilities and is marketed or
used as such. Condensate recovered in
lease separators or field facilities is
considered to be oil.

Operator means any person, including
a lessee, who has control of or who
manages operations on an oil and gas
lease site on Federal onshore lands or
on the OCS.

Payor means any person responsible
for reporting royalties from a Federal
lease or leases on Form MMS-2014.

Person means any individual, firm,
corporation, association, partnership,
consortium, or joint venture.

Preference eligible refiner means an eli-
gible refiner with at least one oper-
ating refinery which is located within
the area designated as the prelerence
eligible area in the “*Notice of Avail-
ability of Royalty Oil."”" A refiner may
be deemed to be a preference eligible
refiner if it owns a refinery located in
the preference eligible area which is
not operational if the refiner meets the
requirements of §208.7(g) of this part.

Purchaser means anyone who ac-
quires royalty oil sold by DOI under
the Federal Government's Royalty-in-
Kind (RIK) Program and who has a
contractual obligation under an agree-
ment to purchase royalty oil.

Reallocation means an offering of roy-
alty oil previously allocated in a spe-
cific sale but subsequently turned back
to MMS. A reallocation would only be
made if substantial amounts of royalty
oil are turned back.

Refined petroleum product means gaso-
line, kerosene, distillates (including
Number 2 fuel oil), refined lubricating
oils, or diesel fuel.

Royalty oil means that amount of oil
that DO! takes in kind in partial or
full satisfaction of a lessee's royalty or
net profit share obligations as deter-
mined by whatever lease interest the
lessee holds under an applicable min-
eral leasing law.

30 CFR Ch. Il (7-1-03 Edition)

Secretary means the Secretary of the
Department of the Interior or histher
delegate(s).

Section 6 lease means an oil and gas
lease originally issued by any State
and currently maintained in effect pur-
suant to section 6 of the OCSLA.

Section 8 lease means an oil and gas
lease originally issued by the United
States pursuant to section 8 of the
OCSLA.

{52 FR 41913, Oct. 30, 1987; 52 FR 45528. Nov.
30, 1987, as amended at 38 FR 64901, Dec. 10,
1993: 64 FR 26251, May 13, 1999)

§208.3 Information collection.

The information collection require-
ments contained in this part have been
approved by OMB under 44 U.S.C. 3501
et seq. The form, filing date, and ap-
proved OMB clearance number are
identified in 30 CFR 210.10.

{58 FR 64901, Dec. 10, 1993]

§208.4 Royalty oil sales to eligible re-
finers.

(a) Determination to take royalty oil in
kind. The Secretary may evaluate
crude oil market conditions from time
to time. The evaluation will include,
among other things, the availability of
crude oil and the crude oil require-
ments of the Federal Government, pri-
marily those requirements concerning
matters of national interest and de-
fense. The Secretary will review these
items and will determine whether eligi-
ble refiners have access to adequate
supplies of crude oil and whether such
oil is available to eligible refiners at
equitable prices. Such determinations
may be made on a regional basis. The
determination by the Secretary shall
be published in the FEDERAL REGISTER
concurrent with or included in the
“Notice of Availability of Royalty Oil""
required by 30 CFR 208.5.

(b) Sale to eligible refiners. (1) Upon a
determination by the Secretary under
paragraph (a) of this section that eligi-
ble refiners do not have access to ade-
quate supplies of crude oil at equitable
prices, the Secretary, at his or her dis-
cretion, may elect to take in kind some
or all of the royalty oil accruing to the
United States from oil and gas leases
on Federal lands onshore and on the
OCS. The Secretary may authorize
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MMS to offer royalty oil for sale to eli-
gible refiners only for use in their re-
fineries and not for resale (other than
under an exchange agreement).

(2) All sales of royalty oil from on-
shore leases will be priced at the roy-
alty value that would have been deter-
mined for that oil pursuant to 30 CFR
part 206 had the royalties been paid in
value rather than taken in kind. All
sales of royalty oil from OCS leases
will be priced at the fair market value
of the oil including associated trans-
portation costs to the designated deliv-
ery point, if applicable.

(3) An eligible refiner must have a
representative at a sale in order to par-
ticipate. The Secretary may. at his or
her discretion, establish purchase limi-
tations and withhold any royalty oil
from any offering.

(c) Upon a determination by the Sec-
retary under paragraph (a) of this sec-
tion that eligible refiners do have ac-
cess to adequate supplies of crude oil at
equitable prices, MMS will not take
royalties in kind from oil and gas
leases for exclusive sale to such refin-
ers. Such determinations may be made
on a regional basis.

(d) Interim sales. The MMS generally
will not conduct interim sales. How-
ever, interim sales may be held at the
discretion of the Secretary if substan-
tial addition royalty oil becomes avail-
able. The potentially eligible refiners,
individually or collectively, must sub-
mit documentation demonstrating that
adequate supplies of crude oil at equi-
table prices are not available for pur-
chase. Although sufficient documenta-
tion must be submitted, it is not man-
datory for each potentially eligible re-
finer to participate in a submission of
such documentation to be determined
eligible. The documentation must be
submitted to MMS for a determination
as to whether an interim sale is need-
ed.

[52 FR 41913, Oct. 30, 1987. as amended at 66
FR 28657. May 24, 2001]

§208.5 Notice of royalty oil sale.

If the Secretary decides to take roy-
alty oil in kind for sale to eligible re-
finers, MMS will issue a "Notice of
Availability of Royalty Oil" specifying
the manner in which the sale is to be
effected, the approximate quantity of

§208.6

royalty oil to be offered, information
required in applications, the closing
date for the receipt of applications for
royalty oil, and other general adminis-
trative details concerning the applica-
tion, allocation, and contract award
process for the royalty oil. The Notice
will describe generally the terms under
which the royalty oil contracts will be
awarded and will specify which appli-
cants will be deemed preference eligi-
ble refiners in the sale proceedings.
The Notice will also contain guidelines
for reallocation procedures in the event
substantial quantities of royalty oil
sold in that specific sale are subse-
quently turned back to MMS. Only
those purchasers that hold ongoing
contracts from that specific sale will
be allowed to participate in any re-
allocation, which would be voluntary,
and then only if they continue to meet
eligibility requirements as set forth in
30 CFR 208.2 and 208.7. If a reallocation
is held prior to the effective date of the
contracts as specified in the “‘Notice of
Availability of Royalty Oil”, all eligi-
ble refiners that selected a lease or
leases in that specific sale would be al-
lowed to participate, pursuant to the
procedures in the Notice.

§208.6 General
dures.

(a) To apply for the purchase of roy-
alty oil, an applicant must file a Form
MMS-4070 with MMS in accordance
with instructions provided in the ''No-
tice of Availability of Royalty Qil"" and
in accordance with any instructions
issued by MMS for completion of Form
MMS-4070. The applicant will be re-
quired to submit a letter of intent from
a qualified financial institution stating
that it would be granted surety cov-
erage for the royalty oil for which it is
applying. or other such proof of surety
coverage, as deemed acceptable by
MMS. The letter of intent must be sub-
mitted with a completed Form MMS-
1070.

(b) In addition to any other applica-
tion requirements specified in the No-
tice, the following information is re-
quired on Form MMS-4070 at the time
of application:

(1) Name and address of the appli-
cant, the location of the applicant’s re-
finery or refineries, and disclosure of

application proce-
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§208.7

the applicant’s affiliation with any
other persons.

(2) The capacity of the applicant’'s re-
fineries in barrels of crude oil through-
put per calendar day and a tabulation
for the past 12 months of oil processed
for each refinery, identified as to
source {from own production or from
other sources).

(3) Identification of any Government
royalty oil contracts under which the
applicant is currently recelving roy-
alty oil.

(4) Identification of the locations
(area/region and State) where the ap-
plicant proposes to purchase royalty
oil, the volume of oil requested. and
the specific refineries in which the oil
will be refined.

(5) A certification from the applicant
that it is an eligible refiner for the pur-
chase of Government royalty oil, as de-
fined in §208.2 of this part.

[52 FR 41913, Oct. 30, 1987, s amended at 58
FR 64901, Dec. 10, 1993]

§208,7 Determination of eligibility.

(a) The MMS will examine each ap-
plication and may request additional
information if the information in the
application is inadequate. An applica-
tion received after the close of the ap-
plication period will be rejected. If ad-
ditional information is requested by
MMS, it must be received by the time
specified or the application will be re-
jected.

{b) After the close of the application
period and the receipt of any additional
requested information, MMS will de-
termine which applicants may partici-
pate in the royalty oil sale and the
quantity of royalty oil which each ap-
plicant is authorized to purchase.

(c) When applications are filed by
two or more eligible refiners for the
same royalty oil, the oil will be allo-
cated among such applicants on an eq-
uitable basis as determined by MMS.
Preference eligible refiners will be
given priority in the allocation proce-
dures in sales and subsequent realloca-
tions of royalty oil.

(d) No eligible refiner shall be award-
ed contracts for volumes of royalty oil
that, when added to volumes of other
Federal royalty oil being received, are
in excess of 60 percent ol the combined
refinery capacity of that refiner.

30 CFR Ch. Il (7-1-03 Edition)

(e) The MMS may exclude any sec-
tion 6 lease from a royalty oil sale.

(f) If two or more eligible refiners are
related through common ownership or
control or otherwise affiliated, only
one of them shall be entitled to an al-
lotment of royalty oil from a specific
sale.

(g) Any applicant whose refinery is
not in operation during the 60-day pe-
riod prior to the date of the rayalty oil
sale shall not be entitled to participate
in the sale unless such applicant self-
certifies and demonstrates to the satis-
faction of MMS that it will begin oper-
ations by the first month in which oil
becomes available under a royalty oil
contract. If operations do not begin by
that month, MMS will terminate the
contract.

(h) Applicants or purchasers that
have delinquent balances with MMS as
of the date of a royalty oil sale or sub-
sequent reallocation will not be al-
lowed to participate in Lhat sale or re-
allocation. If a person which is con-
trolled by, in control of, under common
control with, or otherwise affiliated
with an applicant or purchaser has
such delinquent balances, the applicant
or purchaser will not be allowed to par-
ticipate in a royalty oil sale or re-
allocation. To the extent a purchaser
or affiliated person has appealed a bill-
ing and posted a surety instrument in
accordance with the contract terms
and applicable MMS regulations or
other law, the balance shall not be con-
sidered delinquent,

(i) A purchaser must meet the eligi-
bility criteria on the date of contract
issuance. However, a change in a pur-
chaser's eligibility status during the
term of the contract will not affect the
purchaser's right to continue that con-
tract until its term expires, including
any extensions thereof,

{52 FR 41913, Oct. 30, 1987, as amended at 38
FR 64801, Dec. 10, 1993]

$208.8 Transportation and delivery.

(a) The lessee shall deliver royalty
oil from onshore leases to the pur-
chaser at a point on or adjacent to the
lease pursuant to the terms of the
lease. [l the purchaser does not have
access to its onshore royalty oil enti-
tlement at facilities on or adjacent to
the lease, the operator of the lease

150



Minerals Management Service, Interior

must designate an alternate delivery
point at no additional cost to the pur-
chaser or the Government. The pur-
chaser must have physical access Lo
the oil at the alternate delivery point
and such point must be approved by
MMS.

{b) The lessee shall deliver royalty
oil from section 8 offshore leases issued
after September 1969 at a delivery
point to be designated by MMS. The
lessee shall deliver royalty oil from
section 8 offshore leases issued before
October 1969 or from section 6 leases at
a delivery point to be designated by the
lessee. If the delivery point is on or im-
mediately adjacent to the lease, the
royalty oil will be delivered without
cost to the Federal Government as an
undivided portion of production in
marketable condition at pipeline con-
nections or other facilities provided by
the lessee, unless other arrangements
are approved by MMS. If the delivery
point is not on or immediately adja-
cent to the lease, MMS will reimburse
the lessee for the reasonable cost of
transportation to such point in an
amount not to exceed the transpor-
tation allowance determined pursuant
to 30 CFR part 206. The MMS will in-
clude such transportation costs in the
price charged for the oil taken in kind
to reflect the value of the oil at the de-
livery point. Arrangements for delivery
of the royalty oil from, or exchange of
the oil at, the delivery point, and re-
lated transportation costs, are the re-
sponsibility of the purchaser of the
royalty oil. In addition, quality dif-
ferentials between the royalty oil to
which a purchaser is entitled and the
oil which is made available at the de-
livery point are matters to be resolved
between the purchaser and the oper-
ator.

(c) When the purchaser has physical
access to the royalty oil at the delivery
point, the lessee shall deliver such oil
in marketable condition at pipeline
connections or other facilities des-
ignated by MMS. If the lessee is unable
to provide the royalty portion of actual
production from the lease, the lessee
must provide crude oil to the purchaser
which is equivalent in volume or value
to the royalty oil to which the pur-
chaser is entitled. The lessee will de-
liver the royalty oil to the purchaser

§208.10

during normal operating hours and in
reasonable quantities and intervals.
The lessee will make available and the
purchaser will accept delivery of the
royalty oil entitlement no later than
the last day of the calendar month im-
mediately following the calendar
month in which the oil was produced.
Failure to accept deliveries shall con-
stitute grounds for the termination of
the contract.

(d) Upon termination of deliveries
under a royalty oil contract, the trans-
portation allowance and delivery point
designation authorized by this section
no longer will remain in effect.

§208.9 Agreements.

(a) A purchaser must submit to MMS
two copies of any written third-party
agreements, or two copies of a full
written explanation of any oral third-
party agreements, relating to the
method and costs of delivery of royalty
oil, or crude oil exchanged for the roy-
alty oil, from the point of delivery
under the contract to the purchaser’s
refinery. In addition, the purchaser
must submit copies of agreements per-
taining to quality differentials which
may occur between leases and delivery
points,

(b) A purchaser may not sell royalty
oil which it purchases pursuant to this
part except for purposes of an exchange
for other crude oil on a volume or
equivalent value basis.

(c) Royalty oil purchased under this
part, or crude oil received in exchange
for such royalty oil, must be processed
into refined petroleum products in the
purchaser’s refinery.

§208.10 Notices.

(a) The MMS shall notify each oper-
ator, by certified mail, of the Sec-
retary's decision to take royalty oil in
kind. This notice shall be mailed at
least 45 days in advance of the effective
date of delivery and will specify deliv-
ery points for offshore oil for OCS
leases issued after September 1969.

(b) Deliveries of royalty oil may be
partially terminated only with the
written approval of the Director, MMS.
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{c) Before terminating the delivery of
royalty oil taken in kind, MMS, if pos-
sible, will notify each operator by cer-
tified mail of the change in require-
ments at least 30 days in advance of
the effective date.

(d) After MMS notification that roy-
alty oil will be taken in kind, the oper-
ator shall be responsible for notifying
each working interest on the Federal
lease. As soon as practicable after the
date of each royalty oil sale, MMS will
publish in the FEDERAL REGISTER a no-
tice of the leases [rom which royalty
oil will be taken, the purchasers of the
royalty oil, and the leases from which
royalty oil deliveries will be discon-
tinued on terminated contracts.

(e) A purchaser cannot transfer, as-
sign, or sell its rights or interest in a
royalty oil contract without written
approval of the Director, MMS. If the
purchaser changes ownership or its as-
sets are sold or liquidated for any rea-
son, it cannot transfer, assign, or sell
its rights or interest in the royalty oil
contract without written approval of
the Director, MMS. Without express
written consent from MMS for a
change in ownership, the royalty oil
contract shall be terminated. The suc-
cessor company must meet the defini-
tion of an eligible refiner in §208.2 of
this part for MMS to consider assign-
ment of the royalty oil contract.

§208.11 Surety requirements.

(a) The eligible purchaser, prior to
execution of the contract, shall furnish
an ““MMS-specified surety instru-
ment,” in an amount equal to the esti-
mated value of royalty oil that could
be taken by the purchaser in a 99-day
period, plus related administrative
charges. The MMS may require the
purchaser to increase the amount of
the surety instrument when necessary
to protect the Government's interest
or may allow the purchaser to decrease
the amount of the surety instrument
where necessary to further the pur-
poses of the Royalty-in-Kind Program.

(b) If a letter of credit is furnished as
the surety instrument, it must be ef-
fective for a 9-month period beginning
the first day the royalty oil contract is
effective, with a clause providing for
automatic renewal monthly for a new
9-month period. The purchaser or its

30 CFR Ch. Il (7-1-03 Edition)

surety company may elect not to
renew the letter of credit at any
monthly anniversary date, but must
notify MMS of its intent not to renew
at least 30 days prior to the anniver-
sary date. The MMS may grant the
purchaser 45 days to obtain a new sur-
ety instrument. If no replacement sur-
ety instrument is provided, MMS will
terminate the contract effective at
least 6 months prior to the expiration
date of the letter of credit. Notwith-
standing the above provisions, the let-
ter of credit also may contain a clause
providing for automatic termination 6
months after the royalty oil contract
terminates. If a certificate of deposit is
furnished as the surety instrument, it
must be effective for the life of the
contract plus 6 months after the roy-
alty oil contract terminates.

(c) For the purposes of this section,
an ""MMS-specified surety instrument’
means either: an MMS-specified surety
bond, an MMS-specified irrevocable let-
ter of credit, or a financial institution
book-entry certificate of deposit.

(d) The *“'MMS-.specified surety in-
strument’’ shall be in a form specified
by MMS instructions or approved by
MMS. A bond must be issued by a
qualified surety company that has been
approved by the Department of the
Treasury. An irrevocable letter of cred-
it or a certificate of deposit must be
from a financial institution acceptable
to MMS., The MMS will use a bank rat-
ing service to determine whether a fi-
nancial institution has an acceptable
rating to provide a surety instrument
deemed adequate to indemnify the
Government from loss or damage.

(e) All surety instruments must be in
a form acceptable to MMS and must in-
clude such other specific requirements
as MMS may require adequately to pro-
tect the Government’s interests.

[58 FR 64901, Dec. 10, 1993]

§208.12 Payment requirements.

(a) All payments to MMS by a pur-
chaser of royalty oil will be due on the
date and at the location specified in
the contract, or, if there is no contrac-
tual provision, as specified by MMS.
The purchaser shall tender all pay-
ments to MMS in accordance with 30
CFR 218.51. Payments made by a payor
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pursuant to the requirements of para-
graph (b) of this section and §208.13
also shall be tendered in accordance
with 30 CFR 218.51.

(b)(1) Payments from a purchaser of
royalty oil not received by MMS when
due, or that portion of the payment
less than the full amount due, will be
subject to a late payment charge equiv-
alent to an interest assessment on the
amount past due for the number of
days that the payment is late at the
underpayment rate applicable under
section 6621 of the Internal Revenue
Code of 1954.

(2) The MMS may assess interest to a
payor for any underpayments which
are the result of the payor's late or
underreporting, or for adjustments re-
ported by the payor, or made as a re-
sult of audit, reconciliation, or other
procedures. The interest for late pay-
ment and underpayment will be as-
sessed pursuant to 30 CFR 218.54.

(c) If payment for royalty oil is not
received by the due date specified in
the contract, a notice of nonreceipt
will be sent to the purchaser by cer-
tified mail. If payment is not received
by MMS within 15 days from the date
of such notice, MMS may cancel the
contract and collect under the MMS-
specified surety instrument. See
§208.11.

(d) If the purchaser disagrees with
the amount of payment due, it must
pay the amount due as computed by
MMS, unless the purchaser appeals the
amount and posts an MMS-specified
surety instrument pursuant to the pro-
visions of 30 CFR part 243. The MMS
may, at its discretion, waive the appeal
surety requirements if it determines
that the contract surety instrument is
sufficient protection for an amount
under appeal.

{52 FR 41913, Oct. 30, 1987, as amended at
64901, Dec. 10, 1993]

§208.13 Reporting requirements.

If MMS underbills a purchaser under
a royalty oil contract because of a
payor’s underreporting or failure to re-
port on Form MMS-2014 pursuant to 30
CFR 210.52, the payor will be liable for
payment of such underbilled amounts

§208.17

plus interest if they are unrecoverable
from the purchaser or the surety in-
strument related to the contract.

[58 FR 64902, Dec. 10, 1993)

§208.14 Civil and criminal penalties.

Failure to abide by the regulations in
this part may result in civil and crimi-
nal penalties being levied on that per-
son as specified in sections 109 and 110
of the Federal Oil and Gas Royalty
Management Act of 1982, 30 U.S.C. 1719-
20, and regulations at 30 CFR part 241,
Civil penalties applicable under the
OCSLA and the Mineral Leasing Act of
1920 may also be imposed.

§208.15 Audits.

Audits of the accounts and books of
lessees, operators, payors, andfor pur-
chasers of royalty oil taken in kind
may be made annually or at such other
times as may be directed by MMS,
Such audits will be for the purpose of
determining compliance with applica-
ble statutes, regulations, and royalty
oil contracts.

§$208.16 How to appeal a contracting
officer’s decision that you receive,

If you receive a contracting officer's
decision, you may:

(a) Appeal that decision to the Board
of Contract Appeals in the Office of
Hearings and Appeals, Office of the
Secretary, in accordance with the pro-
cedures provided in 43 CFR part 4, sub-
part C; or

(b) File an action in the United
States Court of Federal Claims.

|64 FR 26251, May 13, 1999]

§208.17 Suspensions for  national

emergencies,

The Secretary of the Department of
the Interior, upon a recommendation
by the Secretary of Defense or the Sec-
retary of Energy and with the approval
of the President, may suspend oper-
ations under these regulations and sus-
pend royalty oil contracts during a na-
tional emergency declared by the Con-
gress or the President.
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Szc. 33, That ell statements, representations, or re required
by the Secretary of the Interior under this Act shall bs upon osih,
unless otherwise specified by him, eud in such forny end upon suck
blenks as the Secretary of the Interior may require.

FORMS AND OATH

Sec. 34. Thot the provisions of this Act sball also apply to all|
nds) RESERVATION OF MINERALS

deposits of coal, phosphate, sodium, oil, oil shale, or gas in the la
of the United States. which Jands nioy bave been or inay be disposed,
of under laws reserring to the United States such depusits, with the
right to prospect for, mine, ond remore the samie, subject to such
conglgons ss are of may herealler be prorided by such laws reserving
such deposits. . i
Sec. g;m That 10 per centum of all mouey received from sales,
bonuses, royalties, and rentals under the provisions of this Act,
excepling those from Alaska, shall be paid into the Treasury of the
United States and credited to miscellaneous receipts; for past pro-
duction 70 per centum, and for future production 5"’«} per centum
of the amounts derived from such boouses, royalties, and rentals
shall be paid into, reserved, and nf&roprinu& as's part of Lhe recla.
mation fund created by the Act of Coogress, known as the Reclama-
tion Act, approved June 17, 1902, snd for post production 20 per
centum, snd for future pronfuct.ion 37} per centum of tho amounts
derived from such bobuses, royalties, and rentals shsll be pnid by
the Secretary of the Trensury after tho expirotion of each fiscal year
io the Sinte within the boundaries of which the lensed lands or
degosils are or were located, said moneys Lo be used by such State or
subdivisions thereof for the construction and maintenance of publis
roads or for the support of public schools or other public educstional
jostitutions, as the legislature of the State maoy direct: Provided,
That sll moneys which may occrue to the United States undor the

rovisions of this Act from }ands within the naval petroleum reserves
shall be deposited in the Treasury ns “ Miscelluneous receipts.”

Skc. 36. That all royalty accruing to the United States under any
oil or gas lease or permit under this Act on demand of the Secretary
of the Interior shall be paid in oil or gas. )

Upon granting any oil or gas leass under this Act, and from time
to time therea{ter during snid Jense, the Secretary of the Interior
shall, except whenever in his judgment it is desirable to retain the
same for tﬁe use of the United Stutes, offer for sale for such period
s he may determine, upon notice and Rdvertisement on scaled bids
or at public auction, all royaity oil end gas accruing or reserved to
the Ugited States under such lease. Such advertisement and sale
shall reserve to the Secretary of the Interior the right to reject all
bids whenever within his judgment the intercst of the United Staies
demends; and in cases where no satisfactory bid is received or where
the accepted bidder fails to complete the purchase, or where the
Secretary of the Interior shall determine that 1t is unwiso in the public
interest to accept the-offer of the highest bidder, the Secretary of
the Interior, within his discretion, may readvertise such royalty for
sals, or sell at privats sale at not less than the market price for such
%eriod, or accept the value thereof from the lessce: Provided, however,

hat pending the meking of a permanent contract for the sale of any
royalty, oil or gas as herein provided, the Secretary of the Interior

-1 b=

DISPOSITION OF RECEIPTS

Sec. 35: See footnotes
76-89 for amendments.

ROYALTY PAID IN KIND
ON DEMAND

Sec., 36: See footnote
for amendment.

B 25050
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may sell the current produel at private sale, at ‘Bot-leas 'than 'the
market price: And provided Iw-rzr,- That any royslty, oll, or gua
may be 80ld at not less than' thd market prics st prina sale to any
degutment or agency of the United States.
- Sro. 37. That "the deposits of edal, phosphats; sodium; oili bid
shale, and gas, herein referred to, in lands valuabls for such miner
including lpm{n and deposits doscribed in the joint resolution enti
“'Joint resolution authorizing the Secretary of the Interior to permit
the ‘eontinustion of coal mining operafions on certain’ lands ‘in
Wyoming," approved August 1, 1912 irty-seventh’ Statutes at
Large, pags 1346), shall be subject to disposition only“in the form
snd manner provided in this Act, except as to valid claims existent
st date of the ga.ssage of this Act and thereafter mnintained in com?
pliance with the laws under which initiated, which claima may be
perfected under such laws, including discovery. . ..

Sec. 38. That, until otherwise provided, the Socrotary of the
Interior shall be suthorized to prescribe foes and commissions to be
paid registers and receivers of United States land offices on secount
of business transacted under the provisions of this Act,

Approved, February 25, 1920,

NOTE:

Sec. 39: Added by the Act of 2/9/33
at p. 28 this text.

Sce. 40: Added by the Act of 6/16/34
at p. 29 this text.

Sue. 41: Added by the Act of 12/22/87
at p. 136 this text. v

Sec. 42: Added by the Act of 9/2/60
at p. 76 this text.

Sce. 43: Added by the Act of 12/22/817
at p. 139 this text.

Sec. 44& Added by the ActL of 12/22/87
at p. 139 this text.

-17-

DISPOSITION OF MINERAL
DEPOSITS SUBJECT TO

THIS ACT

Sec. 37: See footnote 91
for amendment.

FEES FOR TRANSACTIONS
UNDER ACT
Sec., 38: See footnote 92

for amendment.

Sec. 39: See footnotes

93-98 for amendments.
L 2
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Section 1353. Federal purchase and disposition of oil and gas Page 1 of 2
Laws: Cases and Codes : U.S. Code : Title 43 : Section 1353

] Search | [Title 43 B

e United States Code
o TITLE 43 - PUBLIC LANDS
s CHAPTER 29 - SUBMERGED LANDS
= SUBCHAPTER III - OUTER CONTINENTAL SHELF LANDS

U.S. Code as of: 01/22/02

Section 1353. Federal purchase and disposition of oil and gas Related Resources

(a) Payment of royalties or net profit shares in oil and gas;
purchase of oil and gas by United States; transfer of title to
Federal agencies

(1) Except as may be necessary to comply with the provisions of Property Law Articles
sections 1335 and 1336 of this title, all royalties or net profit and Documents
shares, or both, accruing to the United States under any oil and
gas lease issued or maintained in accordance with this subchapter,
shall, on demand of the Secretary, be paid in o0il or gas.

(2) The United States shall have the right to purchase not to
exceed 16 2/3 per centum by volume of the oil and gas produced
pursuant to a lease issued or maintained in accordance with this
subchapter, at the regulated price, or, if no regulated price
applies, at the fair market value at the well head of the oil and
gas saved, removed, or sold, except that any o0il or gas obtained by
the United States as royalty or net profit share shall be credited
against the amount that may be purchased under this subsection.

(3) Title to any royalty, net profit share, or purchased oil or
gas may be transferred, upon request, by the Secretary to the
Secretary of Defense, to the Administrator of the General Services
Administration, or to the Secretary of Energy, for disposal within
the Federal Government.

(b) Sale of o0il by United States to public; disposition of oil to
small refiners; application of other laws

(1) The Secretary, except as provided in this subsection, may
offer to the public and sell by competitive bidding for not more
than its regulated price, or, if no regulated price applies, not
less than its fair market value, any part of the oil (A) obtained
by the United States pursuant to any lease as royalty or net profit
share, or (B) purchased by the United States pursuant to subsection
{a) (2) of this section.

(2) Whenever, after consultation with the Secretary of Energy,
the Secretary determines that small refiners do not have access to
adequate supplies of oil at equitable prices, the Secretary may
dispose of any oil which is taken as a royalty or net profit share
accruing or reserved to the United States pursuant to any lease
issued or maintained under this subchapter, or purchased by the
United States pursuant to subsection (a)(2) of this section, by
conducting a lottery for the sale of such oil, or may equitably
allocate such oil among the competitors for the purchase of such
0il, at the regulated price, or if no regulated price applies, at
its fair market wvalue. The Secretary shall limit participation in
any allocation or lottery sale to assure such access and shall
publish notice of such allocation or sale, and the terms thereof,
at least thirty days in advance. Such notice shall include
qualifications for participation, the amount of oil to be sold, and
any limitation in the amount of o0il which any participant may be \

Property Law Guide

Property Law Discussion

entitled to purchase.
{3) The Secretary may only sell or otherwise dispose of oil

http://caselaw.Ip.findlaw.com/scripts/ts_search.pl?title=43&sec=1353 2/23/2005



Section 1353. Federal purchase and disposition of oil and gas Page 2 of 2

described in paragraph (1) of this subsection in accordance with
any provision of law, or regulations issued in accordance with such
provisions, which provide for the Secretary of Energy to allocate,
transfer, exchange, or sell o0il in amounts or at prices determined
by such provision of law or regulations.

(c) Sale of gas by United States to public

(1) Except as provided in paragraph (2) of this subsection, the
Secretary, pursuant to such terms as he determines, many (FOOTNOTE
1) offer to the public and sell by competitive bidding for not more
than its regulated price, or, if no requlated price applies, not
less than its fair market value any part of the gas (A) obtained by
the United States pursuant to a lease as royalty or net profit
share, or (B) purchased by the United States pursuant to subsection
(a) (2) of this section.

(FOOTNOTE 1) So in original. Probably should be ''may''.

(2) Whenever, after consultation with and advice from the
Secretary of Energy, the Federal Energy Regulatory Commission
determines that an emergency shortage of natural gas is threatening
to cause severe economic or social dislocation in any region of the
United States and that such region can be serviced in a practical,
feasible, and efficient manner by royalty, net profit share, or
purchased gas obtained pursuant to the provisions of this section,
the Secretary of the Interior may allocate or conduct a lottery for
the sale of such gas, and shall 1limit participation in any
allocation or lottery sale of such gas to any person servicing such
region, but he shall not sell any such gas for more than its
regulated price, or, if no regulated price applies, less than its
fair market value. Prior to selling or allocating any gas pursuant
to this subsection, the Secretary shall consult with the Federal
Energy Regulatory Commission.

(d) Purchase by lessee of Federal oil or gas for which no bids
received

The lessee shall take any Federal oil or gas for which no
acceptable bids are received, as determined by the Secretary, and
which is not transferred pursuant to subsection (a) (3) of this
section, and shall pay to the United States a cash amount egual to
the regulated price, or, if no regulated price applies, the fair
market value of the oil or gas so obtained.

(e} Definitions .

As used in this section -

(1) the term ''regulated price'' means the highest price -
(A) at which oil many (FOOTNOTE 2) be sold pursuant to the

Emergency Petroleum Allocation Act of 1973 (FOOTNOTE 3) (15

U.S.C. 751 et seq.) and any rule or order issued under such

Act;
(FOOTNOTE 2) So in original. Probably should be ''may''.
(FOOTNOTE 3) See References in Text note below. -

(B) at which natural gas may be sold to natural-gas companies
pursuant to the Natural Gas Act (15 U.S.C. 717 et seq.}, any
other Act, regulations governing natural gas pricing, or any
rule or order issued under any such Act or any such
regulations; or

(C) at which either Federal oil or gas may be sold under any
other provision of law or rule or order thereunder which sets a
price (or manner for determining a price) for oil or gas:; and
(2) the term ''small refiner'' has the meaning given such term

by Small Business Administration Standards 128.3-8(d) and (g), as
in effect on September 18, 1978, or as there-after revised or
amended.
(f) Purchase of o0il and gas in time of war
Nothing in this section shall prohibit the right of the United
States to purchase any oil or gas produced on the outer Continental
Shelf as provided by section 1341 (b) of this title.

http://caselaw.lp.findlaw.com/scripts/ts_search.pl?title=43&sec=1353 2/23/2005
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Office of the Law Revision Counsel, U.S. House of Representatives
Home Search Download Classification Codification About

* ¢ Goto 1stquery term(s) |

=CITE-
30 USC Sec. 189 01/06/03
-EXPCITE-
TITLE 30 - MINERAL LANDS AND MINING
CHAPTER 3A - LEASES AND PROSPECTING PERMITS
SUBCHAPTER I - GENERAL PROVISIONS
-HEAD-
Sec. 18%. Rules and requlations; boundary lines; State rights
unaffected; taxation
-STATUTE-

The Secretary of the Interior is authorized to prescribe
necessary and proper rules and regulations and to do any and all
things necessary to carry out and accomplish the purposes of this
chapter, also to fix and determine the boundary lines of any
structure, or oil or gas field, for the purposes of this chapter.
Nothing in this chapter shall be construed or held to affect the
rights of the States or other local authority to exercise any
rights which they may have, including the right to levy and collect
taxes upon improvements, output of mines, or other rights,
property, or assets of any lessee of the United States.

—SOURCE-
(Feb. 25, 1920, ch. B85, Sec. 32, 41 Stat. 450.)
-TRANS-
TRANSFER OF FUNCTIONS

Functions of Secretary of the Interior to promulgate regulations

under this chapter relating to fostering of competition for Federal

leases, implementation of alternative bidding systems zuthorized

for award of Federal leases, establishment of diligence

requirements for operations conducted on Federal leases, setting of

http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t29t32+1092+0++%28%29%20%20A...  3/11/2005
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rates for production of Federal leases, and specifying of
procedures, terms, and conditions for acquisition and disposition

of Federal royalty interests taken in kind, transferred to

Secretary of Energy by section 7152 (b} of Title 42, The Public
Health and Welfare. Section 7152 (b) of Title 42 was repealed by
Pub. L. 97-100, title II, Sec. 201, Dec. 23, 1981, 95 Stat. 1407,
and functions of Secretary of Energy returned to Secretary of the

Interior. See House Report No. 97-315, pp. 25, 26, Nov. 5, 198B1.

-MISCl-
OUTER CONTINENTAL SHELF; RULES AND REGULATIONS WITH RESPECT TO
LEASES
Rules and regulations with respect to mineral leases on submerged
lands of outer Continental Shelf to be prescribed by Secretary of
the Interior, see section 1334 of Title 43, Public Lands.
—-SECREF-
SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in sections 275, 285 of this title;

title 10 sections 7421, 7435.

Home Search Download Classification Codification About

Office of the Law Revision Counsel, U.S. House of Representatives
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Search USC, About Database, Download USC, Classification Tables, Codification
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-CITE-
30 USC Sec. 359 01/22/02
-EXPCITE-
TITLE 30 - MINERAL LANDS AND MINING
CHAPTER 7 - LEASE OF MINERAL DEPOSITS WITHIN ACQUIRED LANDS
-HEAD-
Sec. 359. Rules and regulations
-STATUTE-

The Secretary of the Interior is authorized to prescribe such
rules and regulations as are necessary and appropriate to carry out
the purposes of this chapter, which rules and regulations shall be
the same as those prescribed under the mineral leasing laws to the
extent that they are applicable.

-SOURCE-

(Aug. 7, 1947, ch., 513, Sec. 10, 61 Stat. 915.)

-REFTEXT-
REFERENCES IN TEXT
For definition of ''mineral leasing laws'', see section 351 of
this title.
-TRANS-

TRANSFER OF FUNCTIONS
Functions of Secretary of the Interior to promulgate requlations
under this chapter relating to fostering of competition for Federal
leases, implementation of alternative bidding systems authorized
for award of Federal leases, establishment of diligence
requirements for operations conducted on Federal leases, setting of
rates for production of Federal leases, and specifying of

procedures, terms, and conditions for acquisition and disposition

of Federal royalty interests taken in kind, transferred to

http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t29t32+1 196+0++%28%29%20%20A...  4/19/2004
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Secretary of Energy by section 7152 (b) of Title 42,
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-CITE-
43 USC Sec. 1334 01/22/02

-EXPCITE-
TITLE 43 - PUBLIC LANDS
CHAPTER 29 - SUBMERGED LANDS
SUBCHAPTER III - OUTER CONTINENTAL SHELF LANDS

-HEAD-
Sec. 1334. Administration of leasing

-STATUTE-
(a) Rules and regulations; amendment; cooperation with State

agencies:; subject matter and scope of regulations
The Secretary shall administer the provisions of this subchapter

relating to the leasing of the outer Continental Shelf, and shall
prescribe such rules and regulations as may be necessary to carry
out such provisions. The Secretary may at any time prescribe and
amend such rules and regulations as he determines to be necessary
and proper'in order to provide for the prevention of waste and
conservation of the natural resources of the outer Continental
Shelf, and the protection of correlative rights therein, and,
notwithstanding any other provisions herein, such rules and
regulations shall, as of their effective date, apply to all
operations conducted under a lease issued or maintained under the
provisions of this subchapter. 1In the enforcement of safety,
environmental, and conservation laws and regulations, the Secretary
shall cooperate with the relevant departmehts and agencies of the
Federal Government and of the affected States. In the formulation
and promulgation of regulations, the Secretary shall request and
give due consideration to the views of the Attorney General with
respect to matters which may affect competition. In considering

http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoctuscview+t43t44+1114+0++%28%29%20%20A...
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TRANSFER OF FUNCTIONS
Functions vested in, or delegated to, Secretary of Energy and
Department of Energy under or with respect to subsec. (g)(2) of
this section, transferred to, and vested in, Secretary of the
Interior, by section 100 of Pub. L. 97-257, 96 Stat. 841, set out
as a note under section 7152 of Title 42, The Public Health and
Welfare.

, Functions of Secretary of the Interior to promulgate regqulations

i under this subchapter which relate to fostering of competition for
Federal leases, implementation of alternative bidding systems
authorized for award of Federal leases, establishment of diligence
reguirements for operations conducted on Federal leases, setting of
rates for production of Federal leases, and specifying of

procedures, terms, and conditions for acquisition and disposition
of Federal royalty interests taken in kind, transferred to

Secretary of Energy by section 7152(b) of Title 42, Section 7152 (b)
of Title 42 was repealed by Pub. L. 97-100, title II, Sec. 201,
Dec. 23, 1981, 95 Stat. 1407, and functions of Secretary of Energy
returned to Secretary of the Interior. See House Report No. 97-315,

‘ pp. 25, 26, Nov. 5, 1981.

-MISC5-

WEST DELTA FIELD

Section 6004 (b) of Pub. L. 101-38B0 provided that: ''Section 5(j)
of the Outer Continental Shelf Lands Act (43 U.S.C. 1334(j)), as
added by this section, shall not be applicable with respect to
Blocks 17 and 18 of the West Delta Field offshore Louisiana.''

KEY LARGO CORAL REEF PRESERVE

Secretary of the Interior to prescribe rules and regqulations
governing the protection and conservation of the coral and other
mineral resources in the area designated Key lLargo Coral Reef

Preserve, see Proc. No. 3339, Mar. 15, 1860, 25 F.R. 2352, set out

http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t43t44-+1114+0++%28%29%20%20A...

Page 11 of 12

4/19/2004




